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BEFORE THE MEMBER, MOTOR ACCIDENT CLAIMS 

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI                                  

              MAC Case No. 247 (Injury) /2016 

Parties:-  

Sri Nripen Barman                              - claimant. 

     -V E R S U S- 

1. The New India Assurance Co. Ltd. 

2.Sri Deepjyoti Kalita                            - Opp. Parties. 

 

Present:    Mr. A. Bhattacharyya, AJS,  

        Presiding Officer/ Member, 

        MACT, Nalbari. 

Appearance:- 

For the claimant           : Ld. Advocate Sri S.C. Pandit. 

For the Opp. No.1         : Ld. Advocate Sri P. K. Sarma. 

Date of Argument          : 10.07.18 & 20.07.18.  

Date of Judgment          : 31.07.18. 

 

J U D G M E N T `       

 

 This is an  application filed U/S 166 and 140 of the Motor Vehicles Act' 1988 by 

the claimant Sri Nripen Barman through his wife Smt. Jayanti Barman  claiming 

compensation for the injuries and permanent disablement sustained by him in a motor 

vehicular accident which occurred on 09.09.16 at about 1:00 p.m. on National High way 

31 at Barkura, Nalbari under Nalbari Police Station. 

 

      Brief facts of the case is that on 09.09.16 at about  1:00 p.m.,when Nripen Barman 

was riding his elder brother's  motorcycle bearing registration No. AS-14-D/9251 from 

Haripur towards DTO  Office, Nalbari along the National High Way 31, a Hyundai Xcent 

Car bearing registration No. AS-01-BM/3162 coming from the  same direction in a high 

speed as well as in a  rash and negligent manner knocked him down from the back side at 

Barkura, Nalbari. 

 

 As a result of the aforesaid accident, Nripen Barman sustained crush injury of 

right leg,  multiple rib fracture of  3rd to 8th rib, comminuted displaced fracture involving 

lower 3rd of shaft of tibia and fibula, fracture of left clavicle as well as other injuries. 

 

 Immediately after the accident, Nripen Barman was taken to Nalbari Civil 

Hospital and after necessary treatment he was referred to GNRC Hospital, Guwahati for 

better treatment. Accordingly,  Nripen Barman was first admitted at GNRC Hospital, 

North Guwahati and thereafter to GNRC Hospital, Dispur, Guwahati on 09.09.16 itself. 

Nripen Barman was admitted at  GNRC Hospital from  09.09.16 and discharged after 

more than one month on 13.10.16 and on 10.09.16 amputation of his right leg below knee 

joint under general anesthesia was  conducted. 

 

 According to the claimant, Nripen Barman used to earn more than Rs.15,000/- 

p.m from selling agricultural products but after the accident and the injuries leading to 

amputation of his right leg below knee joint, his earning capacity has been lost and he has  
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become  permanently disabled. 

 

 According to the claimant, he  also cannot move without any support. 

 

 According to the claimant, about  Rs.5,42,500-/ was spent towards treatment of  

Nripen Barman. 

 

 In connection with the accident, Nalbari P.S. Case No.661/16 U/S 279/338  IPC 

was registered and investigated and during the course of investigation police seized the 

vehicular documents of the offending vehicle including the Insurance Policy and the 

driving license of the driver. On completion of investigation police  filed charge-sheet 

against the opposite party No. 2, namely, Sri Deepjyoti Kalita the owner cum driver of 

the offending  Hyundai Xcent Car  No. AS-01-BM/3162.  

 

 According to the claimant, aforesaid  Hyundai Xcent Car  No. AS-01-BM/3162 

was duly insured with the opposite party No.1, the New India Assurance Co. Ltd. Vide 

policy No.11300031160300457245 valid from 24.07.16 to 23.07.17 whereas the accident 

occurred on 09.09.16 i.e during the continuance and validity of the insurance policy and  

the said fact has not been disputed  but in fact admitted by the Insurance Co. 

 

 Accordingly, the claimant claimed Rs.33,00,000/- as compensation on different 

heads.  

 

 The opposite party No.1, the New India Assurance Co. Ltd. filed its written 

statement  taking various general pleas. In para 11 of the written statement, the Insurance 

Co. took the plea that the accident occurred due to negligence  of the claimant himself ( 

i.e. contributory negligence ) and accordingly, the Insurance Co. denied its liability to 

bear the compensation. 

 The opposite party No. 2, namely, Sri Deepjyoti Kalita, the owner cum driver of 

the offending  Hyundai Xcent Car  No. AS-01-BM/3162 filed his written statement 

stating that the claim  is not maintainable; and that there is no cause of action etc. He 

further stated that the accident was caused due to  rash and negligence riding on the part 

of the claimant himself who was riding the motorcycle  No. AS-14-D/9251.  The opposite 

party No. 2 denied  rash and negligent driving on his part. He also stated that he 

possessed a valid and effective driving license and  also that  his Hyundai Xcent Car  No. 

AS-01-BM/3162 was duly insured with the opposite party No.1, the New India Assurance 

Co. Ltd. Vide policy No.11300031160300457245 valid from 24.07.16 to 23.07.17  and as 

such, liability, if any,  is to be borne  by the Insurance Co. in terms  of the insurance  

Policy. 

   

 Based on the pleadings the following issues were framed :- 

 

                              The issues are: 

 

(i)    Whether the claimant got injury and permanent disablement  due to the 

accident which occurred on 09.09.16 at about   1:00  p.m. on National High way 31 at 

Barkura, Nalbari  under Nalbari P.S. due to rash and negligent driving of  the 

driver of the offending Hyundai Ascent Car  ? 

 

(ii)   Whether the claimant is entitled to get any compensation as  prayed for, and if 
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so, to what extent and from whom? 

 

(iii)     To what other relief or reliefs the claimant is entitled to? 

 

 During the course of inquiry, the claimant examined Smt. Jayanti Barman ( his 

wife)  as PW1;  the claimant himself as PW-2;  the claimant's elder brother cum owner of 

the motorcycle, Sri  Hem Chandra Barman as PW-3;  Dr. Chittaranjan Pathak, Joint 

Director of Health Service, Nalbari as PW-4 and one Sri Chakra Rajbongshi as PW-5.  

All the claimant’s witnesses were duly cross examined on behalf of the Insurance Co. 

 

 By way of rebuttal evidence, the Insurance Co. examined one Sri Phukan Baishya 

(Insurance  Investigator) as DW-1. 

 

 I have heard Sri S.C. Pandit, ld. Counsel for the claimant and  Sri P. K. Sarma, ld. 

Counsel for the opposite party No.1, the New India Assurance Co. Ltd. 

 

 I have also carefully gone through the written arguments submitted on behalf  of 

the claimant as well as the one  submitted on behalf  of the Insurance  Co. 

 

 I have also carefully gone through the case record including the evidence, both 

oral and documentary. 

 

Decision and reasons for decision:- 

Issue No.1 

 

   The claimant who is the injured himself during his evidence on affidavit stated that on 

09.09.16 at about 1:00 p.m. when he was  going from Haripur side towards DTO Office, 

Nalbari along the National High Way 31, the offending Hyundai Xcent Car bearing 

registration No. AS-01-BM/3162 coming from same direction in a high speed as well as 

in a  rash and negligent manner knocked him down from the back side causing, amongst 

others, crush injury in his right leg, multiple rib fracture of 3rd to 8th rib, communited 

displaced fracture involving lower 3rd of shaft of tibia and fibula, fracture of left clavicle 

as well as other injuries. Because of the  crush injury, the claimant's right leg below knee 

had to be amputated at  GNRC Hospital, Dispur, Guwahati. 

 

 In the instant case, apart from the evidence of the claimant himself as PW-2,  the 

claimant has also examined one Sri Chakra Rajbongshi as PW-5 who also stated that he 

saw the accident  which was caused due to rash and negligent driving on the part of the 

driver of the offending Hyundai Xcent Car bearing registration No. AS-01-BM/3162. 

However, during his cross-examination  PW-5, Chakra Rajbongshi  stated that he arrived 

at the place of accident after about 20 minutes. 

 

 In the instant case, the evidence on record reveals that claimant  Nripen Barman 

was riding the motorcycle  No. AS-14-D/9251 belonging  to his elder brother when he 

was hit by the offending Hyundai Xcent Car bearing registration No. AS-01-BM/3162 

from the back side. It has also come on record that  Nripen Barman did not possess any  

driving license at all. 

 

 However, DW-1 Sri Phukan Baishya, Insurance  Investigator submitted his 

investigation report along with the charge-sheet which police filed against Sri Deepjyoti 



4 

Kalita, the owner cum driver of the offending Hyundai Xcent Car  No. AS-01-BM/3162. 

 

 Apart from the evidence of DW-1, the Insurance Co.  has not led the evidence of 

other witness to discharge its onus that there was contributory negligence on the part of 

the claimant, Nripen Barman. 

 

 The Insurance Company's only contention is that only  because  the claimant was  

riding the motorcycle in a  public place without any driving license,  there should be 

deduction of 50% of the awarded amount on account of contributory negligence. 

 

 However, the aforesaid issue regarding  negligence on the part of the claimant 

only because he did not have  a driving license  is no longer res-integra. 

 

 In the case of Sudhir Kumar Rana Vs  Surindar Singh,  reported in 2008 (12) 

SCC 436 the aforesaid aspect was considered by the Hon'ble  Apex Court. 

 

 In the aforesaid case of Sudhir Kumar Rana (Supra), the Hon'ble Supreme Court 

held that “if a person drives a vehicle without a license, he commits an offence. The same, 

by itself, in our opinion, may not lead to a finding of negligence as regards the accident. 

It has been held by the Courts below that it was the driver of the mini truck who was 

driving rashly and negligently. It is one thing to say that the appellant was not possessing 

any license but no finding of fact has been arrived at that he was  

 

driving the two-wheeler rashly and negligently which contributed to the accident, we fail 

to see as to how, only because he was not having a license, he would be held to be guilty 

of contributory negligence. 

 

10. The matter might have been different if by reason of his rash and negligent 

driving, the accident had taken place.” 

 

 Thereafter, in another decision of the Hon'ble Supreme Court in the case of 

Dinesh Kumar J. Vs National Insurance Co. Ltd. reported in 2018(1) T.A.C. 337(SC), 

the Hon'ble Supreme Court held that an adverse inference of contributory negligence 

cannot be drawn only because the appellant failed to produce the driving license.  

 

 In the instance case, apart from the evidence of the claimant as PW 2, he has 

submitted amongst others the Accident Information Report in Form 54 as well as various 

medical documents showing the aforesaid injuries including amputation of his right leg 

below knee.  

 

 The Insurance Investigator  as DW 1 has also filed copies of  the FIR, Ejahar, 

Seizure-list, MVI Report, Charge-sheet, etc.  

 

 From the aforesaid oral evidence of the claimant (PW 2) as well as the aforesaid 

documentary evidence more particularly the charge-sheet, I am of the finding and 

conclusion that the claimant was injured in the aforesaid accident which was caused due 

to  rash and negligent driving on the part of the driver of  the offending vehicle. 

 

     Issue No.1 is accordingly decided in favour of the claimant. 
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: Issue Nos.  2 & 3: 

 

 The claimant has claimed the total sum of Rs 33,00,000/- on different heads both 

towards pecuniary and non pecuniary damages for the injuries sustained by him in the 

aforesaid accident in which he became permanently disabled due to amputation of his 

right leg below knee joint. 

 

 The medical documents reveal that the claimant sustained crush injury of right 

leg,  multiple rib fracture of  3rd to 8th rib,  

 

comminuted displaced fracture involving lower 3rd of shaft of tibia and fibula, fracture of 

left clavicle as well as other injuries. 

 

 Besides the above, the claimant also had to undergo amputation of his right leg 

below knee joint.  

 

 The claimant was admitted a GNRC Hospital from 09.09.16 and thereafter 

discharged after more that one month on 13.10.16. 

 

 The claimant has filed various cash memos and vouchers regarding the treatment 

which were scrutinized at the time of arguments by the Tribunal in presence of  and with 

the assistance of ld. Counsels of both the claimant and the Insurance Co. 

 

  After such scrutiny and verification, it is found that the claimant has submitted 

vouchers and cash memos for an amount of Rs. 5,42,500/-(approx) to which amount the 

claimant is entitled. 

 

 Based on the decision of Raj Kr. Vs. Ajay Kr. reported in (2011) 1 SCC 343, the 

claimant has also claimed compensation on the head of lost of earning due to permanently 

disability. 

 

 

 According to the claimant, he used to earn more than Rs. 15,000/- from selling 

agricultural products but due to amputation of his right leg below knee joint, he has 

become permanently disabled.  

 

 According to the claimant, he is a cultivator having huge parcel of agricultural 

lands jointly and together with his brothers and in this regard the claimant examined his 

elder brother, Hem Chandra Barman as PW 3. Said PW3 also stated that the claimant 

Nripen Barman used to earn more than Rs. 15,000/- per month from selling agricultural 

products. PW3 also stated that they jointly owned and possessed about 70 bighas of 

agricultural lands and that the claimant Nripen Barman himself cultivated about 30 bighas 

of land. PW 3 also exhibited various sale deeds regarding ownership of the agricultural 

land. 

  

 In the instant case, the claimant has not been able to submit any documentary 

proof of his income. However, it has come on record that he was an agriculturist and 

cultivator having owner-ship  of vast parcel of  agricultural lands along with his brothers. 

 

 Accordingly, the monthly income of the claimant, Nripen  
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Barman is taken to be Rs.7,500/-. 

 

 Ld. counsel for the claimant has submitted that as per the decision of Pranay 

Shetty Vs. National Insurance Co. Ltd., there has to be an increase of 25% on the head 

of  future prospects  as the claimant is  aged  between 40-50  years. 

 

 Now, giving the benefit of future prospects, the monathly income of the claimant  

becomes to Rs. 7,500/- + Rs. 1,875/-  = Rs.9,375/-.  

 

 Now coming to the age of the claimant Nripen Barman, he has submitted a school 

certificate as well as  his PAN Card which indicates that he  was aged about  47 years on 

the date of accident for which the appropriate multiplier is 13 according to the decision of 

Sarla Verma Vs Delhi Transport Corporation. 

 

 In order to prove his permanent disability due to  amputation of his right leg 

below knee joint, the claimant examined Dr. Chittaranjan Pathak as PW-4. 

 

 Said PW-4 who is  the Joint Director of Health Service cum  

 

Chairman of the District Medical Board, Nalbari stated that the  Medical Board of which 

he was the Chairman  examined Sri Nripen Barman on 12.07.17 and found traumatic 

amputation below knee (right lower limb) with weakness of  right upper limb following 

RTA. Said Nripen Barman was declared to be permanent locomotor disabled to the extent 

of 75% with respect to his whole body. PW-4  proved the Disability Certificate as Ext.12. 

 

 As per the decision of the Hon'ble Supreme  Court in the case of Raj Kr. Vs. Ajay 

Kr., (Supra), the functional  disability of the claimant  Nripen Barman is taken to be 75% 

with respect to his whole body taking into account the fact he is an agriculturist  and  a  

joint/ co-owner of  a vast  track/parcel of agricultural land. 

 

 As aforesaid the monthly income of the  claimant Nripen Barman has been 

assessed as Rs.9,375/- and accordingly, the annual income of the claimant comes to 

Rs.9,375/- X 12 =  Rs.1,12,500/-. 

 

 Therefore, the calculation and assessment of loss of future  earning will be as 

follows :- 

 

 

(a) Annual income before the accident Rs.9,375/- X 12  = Rs.1,12,500/-. 

 

(b) Loss of future earning P.A. (75 %  of the prior annual income)  Rs.1,12,500/-  X  

75%   = Rs. 84,375/-. 

 

(c) Multiplier applicable  with regards to age 13. 

 

(d) Loss of future earning  Rs. 84,375/- X 13  = Rs. 10,96,875/-. 

 

 Further, the amount of Rs.5,42,500/- is awarded to the claimant on the head of 

expenses incurred towards medical treatment. 
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 Taking into account the nature of injuries sustained by the claimant, an amount of 

Rs.40,000/- is awarded to the claimant on the head of  pain and suffering. 

 

   Thus, in total,  the claimant is entitled to Rs. 10,96,875/- + Rs.5,42,500/- + Rs.40,000/- 

=  Rs.16,79,375/- (Rupees sixteen  lakhs   seventy nine thousand  three hundred seventy 

five) only .  

 

 Now coming to the question as to by whom the compensation amount is to be 

borne, as the offending vehicle was duly insured with the  opposite party No.1, the New 

India Assurance Co. Ltd. therefore, the compensation amount is to be borne by the said 

Insurance Co.  

 

                        (  O  R  D   E  R  ) 

 

    In the result, the claim petition filed by the claimant is allowed. The total 

amount of compensation to the tune of Rs.16,79,375/- (Rupees sixteen  lakhs   seventy 

nine thousand  three hundred seventy five) only as calculated on different heads is 

awarded to the claimant. The opposite party No.1, the New India Assurance Co. Ltd. is 

directed to pay the said amount of compensation to the claimant within 60 days from 

today failing which interest @ 6% per annum be calculated from the date of filing of the 

claim petition on the awarded amount until realization. 

 

 Let a copy of the judgment be furnished to all the concerned parties within 15 

(fifteen) days from today as per Provisions of Section 168 (2) of the M.V. Act. 

 

 This MAC Case is disposed of accordingly, on contest. 

 

 Judgment prepared, signed and pronounced, today the 31st Day of  July, 2018 in 

the open court. 

 

                                     Presiding Officer/ Member, 

                                              MACT, Nalbari. 

 

Dictated & corrected by me.  

 

   Presiding Officer/ Member, 

 MACT, Nalbari.  

 

 

 

 

 

 

 

 

 

 

 

                    MAC Case No.247 (Injury) /2016 
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                      (  O  R  D  E  R ) 

31.07.2018. 

 Both sides are present. 

 Judgment prepared in separate sheets are appended in the case record. 

  In the result, the claim petition filed by the claimant is allowed. The total amount of 

compensation to the tune of Rs.16,79,375/- (Rupees sixteen  lakhs  seventy nine 

thousand  three hundred seventy five) only as calculated on different heads is awarded to 

the claimant.The opposite party No.1, the New India Assurance Co. Ltd. is directed to 

pay the said amount of compensation to the claimant within 60 days from today failing 

which interest @ 6% per annum be calculated from the date of filing of the claim petition 

on the awarded amount until realization. 

 This MAC Case is disposed of accordingly, on contest. 

 

                                          Presiding Officer/ Member, 

                      MACT, Nalbari.     


